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Selected proposed amendments will be discussed as 
follows – 

 
 the reasons 
 
 the changes with particular reference to Individual 

Employment Law  

 

Overview 
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Section 21 of the LRA 

Reason 

 

 to adjust the circumstances and broaden the 
discretion of commissioners under which 
organisational rights may be granted; and  

 

 to provide for the organisation of employees engaged 
by TES. 
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Sufficiently 
representative 

union 

Majority union 

Most 
representative 

union 

Significant 
interest 

S12, S13 & 
S15 rights 

(old) 

S14, S16 &S18 
rights (old) 

S14 & S16 
rights (new) 

S12, S13 & 
S15 rights 

(new) 

Who may get organisational rights? 
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Section 21 Exercise of organisational 
rights conferred by this part 

Change 

 In an arbitration in terms of ss(8C), a commissioner 
may grant the organisational rights to unions who 
represent a significant interest (e.g. pilots or rock 
drillers) or a substantial number of employees in the 
workplace despite an existing threshold agreement.  
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 In an arbitration where a applicant union/s does not meet the 
threshold in the collective agreement seeks organisational rights 
in terms of ss(8C), all parties to the collective agreement 
establishing the threshold should be given an opportunity to 
participate in the arbitration proceedings. 

 

 This provision applies to any collective agreement concluded 
before the amendments provided the dispute is referred after 

the amendments. 

 

Section 21 Exercise of organisational 
rights conferred by this part 
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s12, 13 & 15 
rights 

All parties 
may 

participate in 
the arb 
hearing 

Granted to 
union(s) 

<threshold 

Section 21 Exercise of organisational 
rights conferred by this part 
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 Procedurally, all parties to the collective agreement 
must be cited or joined and be notified of the 
conciliation and arbitration proceedings. 

 

 Substantively, a trade union seeking    
organisational rights for non-standard employees 
can obtain these in either the workplace of the TES 
or of the client. 

Section 21 Exercise of organisational 
rights conferred by this part 
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Reason 

 

To accommodate non-standard employment and 

situations where a non-employer controls access 

to the workplace. 

Section 22  
Disputes about organisational rights 
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Change 

 

 S22(5): An arbitration award may be made binding on 
third parties such as a client of a TES or 

 

 The owner of the premises from which the employer 
operates. 

 

 

Section 22  
Disputes about organisational rights 
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Labour Court may – 

 

 order compliance,  

 vary rules/agreement on rules  

 suspend a picket or strike  

 suspend engagement of replacement labour or a lock-
out 

 

Section 69 Picketing 
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Change (S72) 
 

 A panel may direct parties to negotiate a minimum service 
agreement.   

 If an agreement is not negotiated, either party may refer the 
matter to the CCMA for conciliation. 

 If an agreement is not concluded at conciliation, the panel may 
determine the minimum services. 

 The minimum service agreement will not apply if the majority of 
employees vote to be covered by the broader essential service 
designation. 

 If the broader service designation applies, there can be no strike 
or lock-out and all unresolved interest disputes will be subject to 
compulsory interest arbitration. 

 

 
 
 
 
 

Section 70-74 Essential Services 
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Reason 

 

To make the mechanisms for enforcement of arbitration 
awards more effective and accessible. 

 

 

 

 

Section 143 Effect of arbitration 
awards 
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Change 
 

 An award that has been certified may be presented to the Sheriff 
for execution if payment is not made.  (This removes the need to 
approach the Labour Court for a writ of execution.) 

 Removes the need to have an arbitration award made an order of 
the Labour Court, before contempt proceedings can be instituted. 

 Reduces the costs of enforcement proceedings by providing that 
such costs will be in terms of the Magistrates’ Court fees. 

 

 

 

 

Section 143 Effect of arbitration 
awards 
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Change 

 

 

To introduce  ‘good cause’ as a ground for rescission as 
decided by the courts.  

 

 

 

 

 

 

Section 144 Rescissions of awards and 
rulings 
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Reason 

 To expedite the resolution of the review 

application. 

 To avoid unnecessary delays in the enforcement 

of awards.             

 To provide clarity on prescription in reviews. 

 

 

 

Section 145 Review of awards 
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Change 

 

 A party to apply for a court date within six months after 
delivering the application - court may condone late application.   

 Review proceedings do not suspend operation of arbitration 
award, unless security is furnished.   

 Review proceedings interrupt prescription.                     

 A judge must deliver judgment within a reasonable period of 
time. 

 

 

 

Section 145 Review of awards 
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• To protect three categories of employees 
– Employees placed by Temporary Employment Services 
– Employees engaged on fixed-term contracts; and 
– Part-time employees 

• General 
– Significant protection extended by ss 198A-C – 

particularly to employees earning under the BCEA 
threshold (R193805) 

– Majority of protection only applies to employees after 
been in employment for 3 months 
 

Atypical Employment 
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• All TES employees to be provided with conditions of employment in 
accordance with the LRA, any employment law, sectoral 
determination or collective agreement concluded in a bargaining 
council applicable to a client 

• S 198A: (Genuine) “Temporary service” defined as “work for a client 
by an employee –  

– For a period not exceeding 3 months 

– As a substitute for an employee of the client temporarily absent 
(e.g. sabbatical / maternity leave) or 

– In a category of work and for any period of time which is 
determined to be a temporary service (either concluded in a BC 
or provided in a sectoral determination or by Ministerial notice) 

TES 
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• Employee must be treated “on the whole not less 
favourably than an employee of the client performing 
the same or similar work*, unless there is a justifiable 
reason for different treatment” 
– Seniority, experience or length of service 
– Merit 
– Quality or quantity of work performed 
– Any other criteria of a similar nature (non-discriminatory 

ito EEA) (qualifications, scarce skills, AA?) 

• Employees presently placed by a TES with a client: 
acquire such rights with effect from 3 months after the 
commencement of the Amendment Act 

Consequences of deemed 
employment 
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• Constitutional challenge  

• Negative effect on employment rate? 

• Still may operate for genuine temporary employment 
needs / flexibility 

• Terms and conditions must accord with regulatory 
framework applicable to client = price increase 

• No longer a vehicle to evade obligations of an 
employer (if in reality are an employer) 

Are the days of the TES numbered? 
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• Section does not apply to employees above the 
threshold / small employers / new employers / fixed-
term contracts permitted by law 

– Distinguish with s 186 amendment (expectation of 
indefinite retention) 

• Employment on a F-T contract / successive contracts 
for longer than 3 months only permitted if: 

– The nature of the work is of a limited or definite duration; 
or 

– The employer can demonstrate any other justifiable 
reason for fixing the term of the contract 

S 198B – Fixed-Term Contracts 
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• Replacing another employee temporarily absent; 

• Temporary increase in work, not longer than 12 
months 

• Student to gain experience 

• Engaged for specific limited duration project 

• Non-citizen with work permit 

• Seasonal work 

• Public works scheme 

• External funding; and  

• Reached retirement 

Non-exhaustive list of justifiable 
reasons 
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• Employment in terms of a F-T contract concluded or 
renewed in contravention of this is “deemed to be of 
indefinite duration” (HOW?) 

• Onus on employer to prove justifiable reason for 
fixing the term and that the term was agreed 

• * Employee employed on a F-T contract for longer 
than 3 months “must not be treated less favourably” 
than a similar permanent employee, unless 
justifiable reason for this... 

• Severance pay for F-T employees over 24 months 

F-T Contracts (cont.) 
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• A part-time employee is an employee remunerated 
wholly or partly by reference to the time that the 
employee works and who works less hours than a 
comparable full-time employee 

– This is an employee who is remunerated wholly or partly 
by reference to the time that the employee works and who 
is identifiable as a full-time employee in terms of the 
custom and practice of the employer of that employee 
(does not include workers on short-time) 

 

Part-time employment (s 198C) 
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• Who are they? 

• Essentially the same as full-time employees 

• Boils down to part-timers: 

– Working less hours than full-time employees 

– Full-time employees identifiable as such in terms of the 
custom and practice of the employer 

Definition of Part-time employee 
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• Employees over the threshold 

• Small employers 

• New employers < 2 years (employing less than 50) 

• Employee working less than 24 hours a month for an 
employer 

• During the first three months of continuous 
employment with an employer 

 

Exclusions 
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• Taking into account the working hours, an employer 
must 

– Treat a part-time employee on the whole not less 
favourably than a comparable full-time employee doing 
the same or similar work, unless there is a justifiable 
reason for different treatment (same list); and 

– Provide a part-time employee with access to training and 
skills development on the whole not less favourable than 
full-time employee 

– Same access to apply for vacancies 

Treatment 
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Change 

 

 Employees engaged for a fixed-term contract period 
can also claim dismissal on the expiry of the contract if 
they can show that they reasonably expected to be 
retained on an indefinite period. 

 

 Clarifies that the termination of employment 
constitutes dismissal, whether or not a formal contract 
exists. 

 

 

Section 186 Meaning of dismissal and 
unfair labour practice 
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Basic Conditions of Employment Act 
Amendment Bill 

• Prohibition of accepting payment in 
respect of employment or requiring 
purchasing of goods from employer or 
other business 

• Umbrella sectoral determination 
• Sectoral determination may prescribe 

minimum increases remuneration 
• Sectoral determination may prohibit or 

regulate sub-contracting of work 
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Reason 

 

To expand the jurisdiction of the CCMA to arbitrate 

unfair discrimination disputes. 

 

 

Section 6 Prohibition of unfair 
discrimination 
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 A failure to apply the principle of equal pay for equal 

work amounts to unfair discrimination, unless the 

employer can show that it is based on fair criteria. 

 

 Such disputes may be conciliated and arbitrated by the 

CCMA. 

Employment Equity Amendment Bill 
 
Section 6 Prohibition of unfair discrimination 
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Change 
 

An employee earning less than the threshold 

may refer an unfair discrimination dispute 

(including equal pay for equal work) to the 

CCMA for arbitration. 

Should the discrimination claim be based on 

harassment any employee may refer a 

discrimination dispute to the CCMA (Threshold 

does not apply) 

Appeal to LC against the award 

 

Section 10 Dispute Resolution 
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THANK YOU!!! 
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